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1. 9:00 AM CASE 

NUMBER: 
 MSC17-01321 

CASE NAME:  CREAMER VS. ATCHISSON 
 HEARING ON PETITION IN RE:  MINOR'S COMP 
*TENTATIVE RULING:* 
 
The petition is denied without prejudice. The court continued the matter so that counsel could 
resubmit with required documents and limiting fees to 25%. Unfortunately, counsel failed to 
submit the corrected and/or missing documents.  
 

 

  

    
2. 9:00 AM CASE 

NUMBER: 
 MSC18-01957 

CASE NAME:  DEAN HABEGGER VS DR. HENRY KUNG 
 HEARING ON SUMMARY MOTION  JUDGMENT 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09


 
 

 

 

 

*TENTATIVE RULING:* 
 

The motion for summary judgment filed by defendant John Muir Health as to plaintiffs’ 
Third Amended Complaint (“TAC”) is granted.  John Muir has met its initial burden to 
establish its nurses did not breach the standard of care.  (See Material Fact Nos. 5-14.)  
Plaintiffs have failed to raise a triable issue of fact regarding this because the declaration of 
their nursing expert fails to state the records the nurse relied on in reaching her opinions.  
(See ruling on defendant’s Objection No. 1.)   
 

Further, plaintiffs have failed to establish there is a triable issue regarding the 
hospital’s responsibility for the conduct of the independent contractor physicians based on a 
theory of ostensible agency.  (See Wicks v. Antelope Valley Healthcare Dist. (2020) 49 
Cal.App.5th 866, 883-884.)  In contrast to the facts in Whitlow v. Rideout Memorial Hospital 
(2015) 237 Cal.App.4th 631-640-641, Dean Habegger was aware from previous 
hospitalizations that the doctors performing services at John Muir are not employed by the 
hospital, even if he was in too much pain to read and understand the “Conditions of 
Admission” form when he was admitted to the hospital for this particular admission on 
October 19, 2017.  In addition, it appears he authorized his wife to act for him in signing the 
Conditions of Admission here.  (See D. Habegger Decl., ¶ 9.)   
 
Rulings on John Muir’s Evidentiary Objections filed 5/6/22 
 
1 – Sustained.  Lacks foundation.  The declaration fails to state the information that nurse 
Kukulj relied on in reaching her opinions, other than an unspecified timeline that is not 
authenticated and may or may not be in evidence, admissible, or the type of information on 
which an expert may reasonably rely.  (See Kukulj Decl., ¶ 7, 8, 13; Evid. C. § 801 (b); 802, 
803; Garibay v. Hemmat (2008) 161 Cal.App.4th 735; cf. Kelly Decl., ¶ 9.)   
2 – Sustained. 
3 – Sustained.  
4 – Sustained.  Lacks foundation and a reasoned explanation why an order for “IAP 
Placement” means there was an order from a doctor to a nurse for the nurse to “monitor the 
intra-abdominal pressure.” 
6 – Overruled. 
7 – Sustained as to the second sentence.  See No. 4. 
8 – Overruled, but “IAP monitoring” is read in all cases as “IAP Placement.”   
9 – Overruled.  The court is not sure it understands the objection.  Dr. Chiu’s Consult Note at 
10:37 a.m. on 10/21/17 states on page 1279 that Dr. Chiu “3.  Will check bladder pressure.”  
Dr. Chiu’s addendum signed that evening at 8:23 p.m. (page 1280) states “bladder pressure 
is elevated at 21.”  Based either on nurse Kukulj’s expert opinion or an inference, there 
appears to be support for the statement that a device to measure intra-abdominal bladder 
pressure was not installed before 10:37 a.m. on 10/21/17, although it may also be possible 
that such a device was installed before then but that no readings had obtained or recorded 
yet.  Defendant’s assertion that there was never an order for nurses to install an intra-
abdominal pressure monitoring device overlaps with the court’s ruling on Objection no. 4.  As 
to who breached the standard of care, the court infers nurse Kukulj is claiming the nurses did.   
10 – Sustained.  The court is not aware that the medical records supporting these statements 
have been filed by either party.  (See Garibay; supra; Shugart v. Regents of University of 
California (2011) 199 Cal.App.4th 499, 505-506.)   
11 – Sustained. 
 



 
 

 

 

 

 
 

  

    
3. 9:00 AM CASE 

NUMBER: 
 MSC20-00727 

CASE NAME:  BUSTO VS. DELANEY 
 *HEARING ON MOTION IN RE:  GOOD FAITH SETTLEMENT TO BE FILED UNDER 
SEAL 
*TENTATIVE RULING:* 
 
Defendant’s unopposed application to file its entire good faith settlement motion under seal is 
granted. 
 

 

  

    
4. 9:00 AM CASE 

NUMBER: 
 MSC20-01467 

CASE NAME:  PURAWEL VS SAN RAMON REGIONAL MEDICAL CENTER 
 HEARING ON SUMMARY MOTION  JUDGMENT, OR IN THE ALT, SUMMARY 
ADJUDICATION 
*TENTATIVE RULING:* 
 
Withdrawn by the moving party. 
 

 

  

    
5. 9:00 AM CASE 

NUMBER: 
 MSC20-01851 

CASE NAME:  TOP SOLUTIONS, LLC VS EAST BAY MUNICIPAL UTILITY 
 *HEARING ON MOTION IN RE:  MOTION ALTER CAUSATION EXPERT INFO 
EXCHANGE DEADLINE 
*TENTATIVE RULING:* 
 
Withdrawn by the moving party. 
 

 

 

    
6. 9:00 AM CASE 

NUMBER: 
 MSC21-00727 

CASE NAME:  KIMBALL-MUELLER VS OAKLEY SENIOR CITIZENS 
 *HEARING ON MOTION IN RE:  FOR PREFERENTIAL TRIAL SETTING 
*TENTATIVE RULING:* 
 
The court would be inclined to grant plaintiff’s motion for preferential trial setting pursuant to 
CCP 36(a) is granted. Plaintiff has demonstrated that she has a substantial interest in the 
action and that her health is such that a preference is necessary to prevent prejudicing her 
interest in the litigation. However, granting the motion would mean that trial would have to be 
begin no later than October 11, 2022 and plaintiff’s counsel has expressed a preference for 
trial in “late 2022.” If the court were to grant the motion, the trial would be set in August or 



 
 

 

 

 

September to ensure compliance with the unforgiving deadlines of the statute. Plaintiff’s 
counsel is instructed to appear to clarify whether or not he in fact wants the motion to be 
granted.  
 
 

 

  

    
7. 9:00 AM CASE 

NUMBER: 
 MSC21-02557 

CASE NAME:  MICHAEL MORRIS VS JULIAN W LONG 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
The motion for plaintiff’s counsel to be relieved is denied without prejudice. While counsel 
served the motion on his client, he failed to serve it on opposing counsel.  
 

 

 

    
8. 9:00 AM CASE 

NUMBER: 
 MSC21-02585 

CASE NAME:  PIERCE JR VS JERRY FAYE MOORE-PIERCE 
 MOTION  JUDGMENT ON THE PLEADINGS 

*TENTATIVE RULING:* 
 
The court granted plaintiff’s ex parte request to continue this motion to July 6, 2022 at 9:00 
a.m.  
 

 

  

    
9. 9:00 AM CASE 

NUMBER: 
 MSN22-0531 

CASE NAME:  CERVANTES VS CA DMV & FIRST AMERICA 
 HEARING IN RE:  WRIT OF MANDATE 
*TENTATIVE RULING:* 
 
The action has been dismissed with prejudice. 
 
 

 

ADD ON 

    
10. 9:01 AM CASE 

NUMBER: 
 MSC19-02171 

CASE NAME:  JIMENEZ VS 99 CENTS ONLY STORES 
 HEARING ON SUMMARY MOTION SUMMARY JUDGMENT BY 99 CENTS STORES, LLC   

*TENTATIVE RULING:* 
 
 
The hearing on this matter is continued to May 18, 2022. As of noon on Monday, May 9, the 
reply papers had not been processed and available for the Court to review. It is unclear 



 
 

 

 

 

whether this is because they were filed and are still being processed, or if reply papers were 
not filed. The Court did not receive courtesy copies for its review. 
 

 

  

    
11. 9:01 AM CASE 

NUMBER: 
 MSC21-00753 

CASE NAME:  LEAMY VS EAST BAY MUNICIPALITY DISTRICT 
 HEARING IN RE: APPLICATION FOR PRELIMINARY INJUNCTION   
*TENTATIVE RULING:* 
 
Before the Court is Plaintiff Kris Leamy and Robin Leamy’s Application for a Preliminary 

Injunction.  

For the following reasons, the Application is denied.  

Defendant East Bay Municipal Utility District’s request for judicial notice is granted (Evid. 

Code 452(b)).  

Factual Background 

Plaintiffs Kris Leamy (“KL”) and Robin Leamy (“RL”) (collectively “Plaintiffs”) own property 

located at 4123 Happy Valley Road in Lafayette, California. Sometime in approximately 2007, 

Defendant East Bay Municipal Utility District (“EBMUD” or “Defendant”) approached Plaintiffs 

seeking to purchase an approximately .58-acre portion of Plaintiffs’ undeveloped property (the 

“Property”) as a site for the Sunnyside Pumping Plant (the “Plant”). The parties spent the next 

few years negotiation the terms of the sale, ultimately entering into a Property Purchase 

Agreement on June 29, 2011 (the “PPA”).  

The parties discussed many aspects of the sale during the negotiations. At issue in this 

matter is the sound emitted from the Plant. During the negotiations, Plaintiffs inquired with 

Paul Kenny (EBMUD’s real estate representative) about the potential noise that would be 

emitted from the Plant, as well as the overall aesthetics of these types of pumping plants. On 

January 24, 2009, RL emailed Mr. Kenny noting that Plaintiffs “would like to get near one [a 

pumping plant] to determine the noise level, visual, size, etc.” (Kenny Decl. Ex. A.) On 

January 28, 2009, Mr. Kenny informed RL they could visit the pumping plant located at the 

Blackhawk County Club. (Ibid.)  

On January 30, 2009, Mr. Kenny followed up with RL that they might want to visit the Holly 

Pumping Plant instead, as it was located closer to Plaintiffs. (Kenny Decl. ¶7, Ex. B.) Mr. 

Kenny stated that the Holly Pumping Plant was “operational, so [Plaintiffs] should be able to 

listen to it.” (Ibid.) Plaintiffs accepted this suggestion and visited the Holly Pumping Plant on 

February 1, 2009. (Jenny Decl., Ex. B.) The next day, RL emailed Mr. Kenny notifying him 

that they visited the Holly Pumping plant, and asking if there were “certain times those 

stations run?” (Ibid.) He asked because when he visited (at about 3:00 p.m.) he “couldn’t hear 

a thing (which is great)” and he was “wondering if these things are going continuously – or 

they kick in at certain intervals.” (Ibid.)  

Mr. Kenny emailed David Rehnstrom, the Engineering Manager of the Water Distribution 

Planning division within the Engineering and Construction Department of EBMUD, to 



 
 

 

 

 

determine the answer to the inquiry. (Ibid.) Mr. Rehnstrom stated that the “pumps may pump 

16 hours and avoid the high energy use of noon to 6:00 pm,” and that the pumps “should not 

pump 24 hours.” (Ibid.) Mr. Kenny informed Mr. Rehnstrom that Plaintiffs “intention for visiting 

the plant was two-fold: view the aesthetics and to listen to the pump(s) from a position outside 

the plant.” (Ibid.) He asked Mr. Rehnstrom if there was someone who would “know for sure 

when the pump would be running.” (Ibid.) Mr. Rehnstrom directed him to the Operations 

Control Center (OCC). (Ibid.)  

Mr. Kenny then contacted George Mejia, who worked in the OCC, to arrange for him to visit a 

pumping plant with Plaintiffs during a time when the plant would be running. (Kenny Decl. ¶ 

10.) After arranging for such a visit, Mr. Kenny called RL to inform him that he had arranged 

for a visit to another plant while it was running. (Id. at ¶ 11.) It does not appear that Mr. Kenny 

specifically informed RL that the Holly Pumping Plant was not running during his visit on 

February 1, 2009.  

On February 4, 2009, RL emailed Mr. Kenny regarding a couple issues, including that he was 

checking with KL “on timeframes to head to the Holly Pumping station with you during 

daylight hours - - I’ll be back to you by tomorrow on this.” (Kenny Decl. Ex. E.) There is no 

email in the record following this communication regarding such a visit. Mr. Kenny’s records 

include a note to his files indicating that RL called and said another visit might not be 

necessary, and that RL would get back to him if they do decide to perform another visit. 

(Kenny Decl. ¶ 12, Ex. E.) The note indicates that as of March 25, 2009, RL had not 

requested such a visit. (Ibid.) 

The above is the extent of the discussions prior to execution of the PPA on June 29, 2011. 

After execution of the PPA, EBMUD moved forward with planning and development of the 

Plant. This included hiring a noise architect, Fred Svinth, to perform a noise analysis at the 

site of the Plant. (Rehnstrom Decl. ¶ 15, Ex. A.) As part of noise analysis, short-term and 

long-term ambient noise surveys were conducted. (Id. at ¶16, Ex. A.) Plaintiff KL was 

informed of these surveys, asked to give permission to place equipment on Plaintiffs’ Property 

as part of a survey, and agreed to such. (Id. at ¶16, Ex. B.) KL also stated that “should the 

research find that there will be discernable noise beyond what EBMUD is will to pay for as 

part of the mitigation process, I would like the opportunity to contribute to the mitigation 

efforts,” and asked to be informed of “any public meetings related to the site.” (Ibid.)  

EMBUD held a number of public Citizens Liaison Committee (“CLC”) meetings regarding the 

Plant between 2013-2015. (Rehnstrom Decl. ¶ 14-15.) The meetings were held to discuss the 

Plant and obtain community input on architecture, noise, landscaping, and aesthetics. (Ibid.) 

The meeting minutes for the December 10, 2013 CLC meeting indicated that Plaintiffs 

attended, as did Mr. Svinth, the noise architect hired by EBMUD. (Rehnstrom Decl. Ex. C.) 

During the meeting, Mr. Svinth presented the ambient noise investigation results, expected 

pumping plant operational noise levels, and recommended pumping plant noise reduction 

mitigation measures. (Ibid.)  

The presentation indicated that noise levels were projected to the closest residential property 

line to the pumping plant. Mr. Svinth indicated that “without mitigation the noise levels 

produced by three operating pumps at the nearest property line could exceed 40 dBA at the 

nearest property line,” but that with “acoustical louvers in place and three pumps running 



 
 

 

 

 

noise levels at the near property line would be 35 dBA and that the levels at the façade of the 

closest neighbor’s home under these conditions would be 32 dBA….” (Ibid.) All such limits 

were below the applicable City of Orinda and City of Lafayette noise ordinances. (Ibid.) With 

louvers in place, noise levels near the property line would be 31 dBA and less than 30 dBA at 

the façade of the closest neighbor’s house. (Ibid.) No “actions” were noted in the meeting 

minutes based on this presentation, nor are any community comments or questions 

mentioned. (Ibid.) 

Another CLC meeting was held on March 5, 2014, which Plaintiffs attended. (Rehnstrom 

Decl. Ex. D.) The meeting started with a recap of the previous meeting, including mention of 

the noise levels expected to be produced by the Plant. (Ibid.) There were no questions or 

comments from the attendees regarding the noise levels. (Ibid.)  

A further CLC meeting was held on June 16, 2014, attended by KL. (Rehnstrom Decl. Ex. E.) 

A resident attendee, Kim Clougherty, (who appears to have not attended the prior meetings) 

asked about the noise impact from the operation of the Plant. (Ibid.) The minutes indicate that 

“EBMUD stated that a noise consultant had been hired and confirmed that the acoustical 

treatments incorporated into the building would bring down the noise level below local noise 

ordinance requirements.” (Ibid.) No other discussion or questions were raised regarding the 

noise expected to be made by the Plant.  

On March 22, 2019, Holly Bender – one of Plaintiffs’ neighbors – emailed Mr. Rehnstrom 

(copying Plaintiffs) asking to be directed to a pumping plant they could visit that would give 

them a “similar idea of what our station will sound like,” and asking what hours the plants 

operate. (Jenny Decl. Ex. D.) They were ultimately directed to the Las Aromas Pumping Plant 

in Orinda as it is “within a residential setting” and was a “newer pumping plant with modern 

noise control measures.” (Ibid.) Thereafter, on April 15, 2019 Mr. Rehnstrom met with Ms. 

Bender and KL at the Las Aromas Pumping Plant (Rehnstrom Decl., ¶ 20.) At that time, KL 

expressed concerns about the noise levels being produced. (Ibid.)  

Plaintiffs filed the instant suit on April 14, 2021.  

 Standard 

Generally, the ruling on an application for preliminary injunction rests in the sound discretion 
of the trial court. (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450.) In deciding 
whether to issue a preliminary injunction, a court must weigh two “interrelated” factors: (1) the 
likelihood that the moving party will ultimately prevail on the merits and (2) the relative interim 
harm to the parties from issuance or nonissuance of the injunction. (Butt v. State of California 
(1992) 4 Cal. 4th 668, 677-678.) The burden is on the moving party to show all elements 
necessary to support issuance of a preliminary injunction. (O'Connell v. Sup.Ct. (Valenzuela) 
(2006) 141 CA4th 1452, 1481.) 

I. Likelihood of Prevailing on the Merits. 

In looking at the likelihood of prevailing on the merits, the moving party bears the burden of 

establishing a reasonable probability of success on the merits. (Association for Los Angeles 

Dept Sheriffs v. County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634.) Injunction will 

not issue if it appears the plaintiff will not prevail. (SB Liberty, LLC v. Isla Verde Ass'n, Inc. 

(2013) 217 Cal.App.4th 272, 280.) 



 
 

 

 

 

The First Amended Complaint sets forth eight separate causes of action. Despite this, the 

Application only generally discusses a “cause of action for 

concealment/fraud/misrepresentation.” (Application at 13:18-26.) Plaintiffs appear to base all 

of their causes of action on the same set of alleged facts, namely that “EBMUD made 

representations of no noise, and it failed to qualify the facts disclosed and knew the 

disclosure of no noise was likely to mislead, particularly after having actual knowledge that 

the Holly Plant was almost certainly non-operational during the Leamys’ visit.” (App. at 14:26-

15:2.) Plaintiffs allege they relied upon the representation that the Plant would produce no 

audible noise to their detriment when deciding to execute the PPA.  

For the reasons discussed below, the Court finds that Plaintiffs have failed to meet their 

burden of establishing that they have a reasonable probability of success on the merits, and 

that the relative interim harm to the parties weighs in favor of denying the request for a 

preliminary injunction. 

A. Statute of Limitations 

Plaintiffs’ contract cause of action is governed by a four-year statute of limitations. (CCP 

§337(a), (c).) An action for relief on the ground of fraud or mistake is governed by a three-

year statute of limitations. (CCP §338(d).) Contractual claims based on claims of failure to 

disclose material facts are governed by this three-year statute of limitations. (Vera v. REL-BC, 

LLC (2021) 66 Cal.App.5th 57, 65-66.) Causes of action for fraud or mistake are “not deemed 

to have accrued until the discovery, by the aggrieved party, of the facts constituting the fraud 

or mistake.” (CCP §338(d).)  

This “discovery rule” “postpones accrual of a cause of action until the plaintiff discovers, or 

has reason to discover, the cause of action.” (Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 

Cal.4th 797, 807.) A plaintiff has “reason to discover a cause of action when he or she ‘has 

reason at least to suspect a factual basis for its elements.’” (Ibid. quoting Norgart v. Upjohn 

Co. (1999) 21 Cal.4th 383, 398.) The discovery rule “only delays accrual until the plaintiff has, 

or should have, inquiry notice of the cause of action.” (Ibid.) “[P]laintiffs are charged with 

presumptive knowledge of an injury if they ‘have information or circumstances to put [them] 

on inquiry’ or if they have ‘the opportunity to obtain knowledge from sources open to their 

investigation.’” (Id. at 808, internal citations omitted.) “In other words, plaintiffs are required to 

conduct a reasonable investigation after becoming aware of an injury, and are charged with 

knowledge of the information that would have been revealed by such investigation.” (Ibid.)  

Here, Plaintiffs rest all of their causes of action on the allegation that EBMUD represented 

that the Plant would produce “no noise,” (or concealed the fact that the Plant would produce 

noise.) (See e.g. App. at 1:12-13; 2:13-14, 6:15-17; 14:26-15:1.) It is true that in 2009, when 

Plaintiffs inquired about the noise level of a pumping plant, they visited a pumping plant that 

was not operating at the time of their visit. When they asked if it was running at the time, they 

were not given a direct answer, but were instead told that another visit could be arranged if 

they wanted. Plaintiffs never responded to this offer. Thus, at that time, Plaintiffs could have 

been wrongly under the impression that the Plant would not produce any sound.  

Plaintiffs, however, were informed that EBMUD hired Mr. Svinth, a noise architect, to perform 

a noise analysis for the Plant. Plaintiffs allowed equipment to be placed on their property to 

conduct this analysis. Thereafter, at the December 10, 2013 CLC meeting, which Plaintiffs 



 
 

 

 

 

attended, Mr. Svinth presented the ambient noise investigation results, expected pumping 

plant operational noise levels, and recommended pumping plant noise reduction mitigation 

measures. He noted that, when operating at full capacity, the Plant could produce in excess 

of 40dBA of noise, but that with mitigation equipment that could be lowered to 30-31 dBA. 

These results were within the allowed limits of the local city noise ordinances.  

Plaintiffs allege that they believed that the Plant would produce “no noise.” Mr. Svinth’s 

presentation, however, explains that the Plant would produce sound, but the amount could be 

diminished through proper mitigation. Mr. Svinth’s presentation makes clear that the Plant 

would be producing sound, and that EBMUD was working to try and mitigate the sound that 

would emanate from the Plant.  

This information was again relayed at the CLC meeting in March 2014. Plaintiffs attended that 

meeting as well, and did not ask any questions or raise any concerns. Then, in June 2014, 

there was a third meeting attended by KL where another neighbor asked about the noise that 

might be produced by the Plant. EBMUD stated at that time that a noise consultant had been 

hired and confirmed that the acoustical treatments incorporated into the building would bring 

down the noise level below local noise ordinance requirements.  

As early as December 2013 and as late as June 2014, Plaintiffs were on notice that the Plant 

would be producing noise. As of these meetings, Plaintiffs had “information or circumstances 

to put [them] on inquiry” about their claims, and they had “the opportunity to obtain knowledge 

from sources of [their] investigation.” (Fox, 35 Cal.4th at 807-08.) Given the above, the statute 

of limitations for Plaintiffs’ misrepresentation claims would start to run in December 2013, or 

possibly as late as June 2014. Under either of these dates, the statute of limitations on 

Plaintiffs claims would have run by June 2018 at the latest. Plaintiffs filed the instant suit in 

April 2021 – almost three years later. Plaintiff does not provide any evidence that would toll 

the statute of limitations beyond this point. As such, the Court finds that all of Plaintiffs’ 

causes of action are likely barred by the statute of limitations.  

B. Substantive Claims  

1. Breach of Contract  

The First Amended Complaint sets forth a cause of action for Breach of Contract. Plaintiffs’ 

Application does not mention any such cause of action, nor discuss the elements necessary 

to prove such claim.  

“The standard elements of a claim for breach of contract are ‘(1) the contract, (2) plaintiff’s 

performance or excuse for nonperformance, (3) defendant’s breach, and (4) damage to 

plaintiff therefrom.’” (Wall Street Network, Ltd. V. New York Times Co. (2008) 164 

Cal.App.4th 1171, 1178, citations omitted.)  

Plaintiffs fail to attach the contract or identify any term of the contract which was allegedly 

breached. A review of the PPA fails to identify any term that relates to the noise to be 

produced by the Plant. (FAC, Ex. A.) Instead, Plaintiffs attempt to rely upon discussions made 

prior to the execution of the contract as a basis for their contract claims. The PPA, however, 

contains an integration clause specifically noting that “neither party relies upon any warranty 

or representation not contained in this Agreement.” (Id. at ¶ K.)  



 
 

 

 

 

Plaintiffs have failed to meet their burden of establishing a reasonable probability of success 

on the merits for their breach of contract cause of action.  

2. Fraud and Misrepresentation Based Claims 

In looking at the likelihood of prevailing on the merits, the moving party bears the burden of 

establishing a reasonable probability of success on the merits. (Association for Los Angeles 

Dept Sheriffs, 166 Cal.App.4th at 1634.) Plaintiffs’ Application does not set out their specific 

causes of action, nor the elements they have the burden to prove under each. Instead, they 

generally assert that their initial evidence “satisfies the elements of each cause of action 

pled.” (App. at 13:18.) The Application then sets forth a number of legal citations relating to 

fraud, concealment, and misrepresentation causes of action. (App. at 13:18-15:9.) In 

essence, it appears Plaintiffs argue that they will prevail on each of their causes of action 

based on EBMUD’s alleged representation that the Plant would produce “no noise.”  

“The elements of fraud are: ‘(a) misrepresentation (false representation, concealment, or 

nondisclosure); (b) knowledge of falsity (or ‘scienter’); (c) intent to defraud, i.e., to induce 

reliance, (d) justifiable reliance, and (e) resulting damage.’” (Charnay v. Cobert (2006) 145 

Cal.App.4th 170, 184.) Negligent misrepresentation is similar to fraud, but does not require 

knowledge of falsity – instead plaintiff must show that defendant made a statement “as to 

which he or she lacked any reasonable ground for believing the statement to be true.” (Ibid.)  

As to the first element, Plaintiffs appear to make alternative arguments regarding the alleged 

misrepresentation. First, Plaintiffs allege that EBMUD affirmatively informed them that the 

Plant would make “no noise.” Second, they alleged that Defendant concealed, or failed to 

disclose, the fact that the Holly pumping plant was not running at the time of their visit, 

thereby misleading them to believe that the Plant would produce no noise.  

Regarding the alleged affirmative representation, the Application includes general statements 

that EBMUD represented to them that the Plant would make no noise, without citation to any 

evidence. (See e.g. App. at 1:12-13; 2:13-14, 6:15-17; 14:26-15:1.) Plaintiffs’ identical 

declarations include a paragraph where they allege that, when asked, Mr. Kenny 

“represented that the sound emission from the pumping station would not be audible.” (KL 

and RL Decl. at ¶9.) Mr. Kenny denies this claim, declaring that at “no point during any of my 

communications with [Plaintiffs] did I ever tell either of them that sound emissions from the 

[Plant] would not be audible.” (Kenny Decl. ¶14.)  

Additionally, Plaintiffs fail to show that Mr. Kenny had knowledge that such a statement was 

false at the time it was made. The Application states that Mr. Kenny “is not an expert in 

pumping plants,” has “never visited an EBMUD pumping plant to determine what an operating 

plant sounds like,” and “had no understanding of the noise that might come from the plant.” 

(App. at 6:11-15.) Mr. Kenny was EBMUD’s Real Estate Representative at the time, not an 

engineer or plant worker. (KL and RL Decl. ¶6; Kenny Decl. ¶1-3.)  

If the allegation is that Mr. Kenny’s email that the Holly Pumping Plant was “operational, so 

[you] should be able to listen to it,” was the fraudulent statement, Plaintiffs have failed to show 

that Mr. Kenny knew this was false at the time. In point of fact, the Application makes clear 

that Mr. Kenny did not know this was false at the time. (App. at 7:3-16.) Mr. Kenny’s 

declaration states: “At the time I wrote this email, it did not occur to me that an operational 



 
 

 

 

 

District pumping plants might not “run” or “pump” at all times.” (Kenny Decl., ¶7.) 

Plaintiffs also have the burden to prove an intent to deceive or induce reliance at the time the 

alleged misrepresentation was made. Plaintiffs’ Application cites to no evidence or makes any 

showing of such an intent.  

Given the above, the Court finds that Plaintiffs have failed to meet their burden of establishing 

a reasonable probability of success on the merits for any of their claims. (Association for Los 

Angeles Dept Sheriffs v. County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634.) 

Even if Plaintiff can show that Mr. Kenny was negligent when he represented that the Holly 

Pumping plant was “operational” at the time of Plaintiffs visit, and they reasonably relied upon 

that representation in executing the PPA, the Court finds that the balance of the relative 

harms, as discussed below, weighs in favor of denying the preliminary injunction. 

II. Balancing of the Relative Harms 

In deciding whether to issue the injunction, the Court must evaluate “the interim harm that the 
plaintiff would be likely to sustain if the injunction were denied as compared to the harm the 
defendant would be likely to suffer if the preliminary injunction were issued.” (Smith v. 
Adventist Health System/West (2010) 182 CA4th 729, 749.) “‘The ultimate goal of any test to 
be used in deciding whether a preliminary injunction should issue is to minimize the harm 
which an erroneous interim decision may cause. [Citation.]’” (White v. Davis (2003) 30 Cal.4th 
528, 554.) Although the court has broad discretion, it has “no discretion to act capriciously.” 
(Robbins v. Superior Court (1985) 38 Cal.3d 199, 205.) “It must exercise its discretion ‘in 
favor of the party most likely to be injured.’” (Ibid.)  

“To obtain a preliminary injunction, a plaintiff ordinarily is required to present evidence of the 
irreparable injury or interim harm that it will suffer if an injunction is not issued pending an 
adjudication of the merits.” (White v. Davis (2003) 30 Cal.4th 528, 554.)  

Plaintiffs do not appear to present any evidence or explanation of what “irreparable harm” 
they will suffer if the preliminary injunction is not entered. In the Statement of Facts, Plaintiffs 
assert that if EBMUD is allowed to build the Plant now, and they prevail in the lawsuit, “it will 
be too late because the plant will have already been built.” (App. at 3:20-23.) Thus, it appears 
that Plaintiffs claim that the irreparable harm is that a pumping plant will be on their property if 
they ultimately prevail and rescind the PPA.  

EBMUD contends that the Plant is a critical project needed to increase pumping capacity and 
replace aging infrastructure, will replace an existing pumping plant that is well beyond its 
average useful life, and will address an existing pumping deficiency. (Rehnstrom Decl. ¶7-
10.) Additionally, delaying the construction of the Plant would detrimentally impact customer 
pressure and require EBMUD to expend unnecessary funds. (Id. at ¶11-13.) EBMUD also 
contends that a delay to commencement of the project will result in additional cost of 
approximately $6,000 per day. (Margosian Decl. ¶ 9) 

The bid for the Plant was opened on January 26, 2022. (Margosian Decl., ¶ 8.) The contract 
was awarded on February 22, 2022. (Ibid.) EBMUD anticipates that construction will start 
“shortly” and will be completed in January 2025. A jury trial is scheduled in this matter for 
October 17, 2022 – approximately 5 months from now.  

In balancing the relative harms, the Court exercises its discretion in favor of the party most 
likely to be injured. Here, EBMUD has provided evidence that not only will it be injured by any 
delay in the project, but the public at large may well be injured as well. Plaintiffs’ assertion 



 
 

 

 

 

that it will be too late “because the plant will have already been built” if the preliminary 
injunction is not issued is without merit. Trial is scheduled to commence just over 5 months 
from now. The Plant is expected to take almost three years to complete. Even if there is some 
construction commenced in the next few months, EBMUD is on notice that it may need to 
repair any damages to the land it has made as a result of moving forward with this project, if it 
were to lose at trial.  

As such, the Court finds that EBMUD is likely to suffer greater harm if the preliminary 
injunction is issued than Plaintiffs are likely to suffer if the preliminary injunction is denied. 

Plaintiffs Application for a Preliminary Injunction is denied. 
 
 

 

  

 


